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From: Peter Hollenstein [mailto:hollies@ihug.co.nz]  

Sent: Tuesday, 3 November 2015 10:40 a.m. 
To: Info IHP 

Subject: Notice of panel direction on RMA & BA in the PAUP 

 

 

SUBMITTER   3184 

 

 

It is our view that the Unitary Plan should not impose on, and change matters covered by the 

Building Act. 

 

Reason: because otherwise there will be confusion resulting in loss of effectiveness and 

higher costs and possibly legal implications. 

 

If Council has relevant reasons and wishes to impose higher/different standards to the BA, we 

feel they should take that up with the central Government to seek direction & resolve it.  

 

Best regards 

 

 

 

Peter Hollenstein 
Registered Architect NZIA 
 
Peter Hollenstein & Associates Ltd 
09 483 3816 
hollies@ihug.co.nz 
PO Box 34242, Birkenhead, Auckland 0746 
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From: John Dyer [mailto:JDyer@awfg.org.nz]  

Sent: Wednesday, 14 October 2015 11:37 a.m. 

To: Thomas Erikson 
Cc: Ben Wilson; Adam Daniel 

Subject: FW: Auckland Unitary Plan Independent Hearings Panel - Notice of Panel direction on the 
Resource Management Act 1991 and the Building Act 2004 in the PAUP for Topics 022, 50, 59-63, 64 

and 77  

 
Dear Mr Erikson 
 
I am replying on behalf of Auckland Waikato Fish & Game Council as Adam Daniel originally left me 
to deal with this section of the Unitary Plan Draft.  With regard to the Building Act and RMA matters 
below; the Auckland Waikato Fish & Game Council originally submitted on this section of the Unitary 
Plan Draft in regard to duck-hunter’s maimais, (i.e. hunting huts).  We asked that these remain as 
permitted activities subject to certain rules.  One of those was that the floor area, (as defined by the 
Building Act, meaning “the area under a roof”), be not more than 10m2. A such they are exempt 
from needing a building permit.  So I would imagine that the information you have forwarded, 
(below), does not therefore apply directly to us.   
 
Maimais take on many forms, everything the simplest structure involving a few tea-tree sticks 
pushed into the ground to make a rough and temporary hide, to more permanent wooden 
structures that are small huts for shooting from.  Provided they do not violate the current set of 
rules set for them, such as impeding navigation or flood-waters, for instance, then their effects are 
judge to be “no more than minor”.  They are not dwellings, excepting for very short periods of time, 
typically measured in hours and rarely measured in more than a few days each season.  I’m not 
aware of anyone living in one and I would think that would be unlikely in such a small space in such 
typically remote areas. 
 
Our original submission dealt with all this in more detail.   
 
If there is anything more you wish to further now know in regards to this matter, I am happy to 
make contact in whatever way can best resolve any new issues.  To us, maimais are a very important 
part of our submission.  The process of buying a licence, to get a claim tag attached to it, to claim 
that maimai each year, is a central part of our overall funding.  Without maimais, we would have to 
seek taxpayer assistance to do our many works around waterfowl, wetland and waterway advocacy 
and management as well as recreational-user management.  For instance, our most recent wetland 
restoration topped $1 million.  
 
Kind regards 
John Dyer 
Northern Wildlife Manager 
Auckland Waikato Fish & Game Council.  
 
 
From: Thomas Erikson [mailto:Thomas.Erikson@aupihp.govt.nz]  

Sent: Thursday, 8 October 2015 2:45 p.m. 
To: Adam Daniel 

Subject: Auckland Unitary Plan Independent Hearings Panel - Notice of Panel direction on the 
Resource Management Act 1991 and the Building Act 2004 in the PAUP for Topics 022, 50, 59-63, 64 

and 77  

 
 

mailto:Thomas.Erikson@aupihp.govt.nz


8 October 2015 
Sub No.:  FS 3219 

 
Fish and Game New Zealand (Auckland/Waikato Region) 
Attn: Adam Daniel 
 
Dear Sir/Madam 

 
Direction of the Independent Hearings Panel on 

the Resource Management Act 1991 and the Building Act 2004 
and proposed PAUP rules 

 
PLEASE NOTE 

 
This direction from the Independent Hearings Panel seeks the views of parties on a 
technical matter concerning the jurisdiction of the Resource Management Act 
(RMA).  Responses will inform the Panel’s thinking on matters it has heard and is yet 
to hear.  The Panel may issue interim guidance on this matter prior to the hearings in 
2016 on rezoning and precincts. 
 
This is an opportunity for you to comment if you have an interest in this matter.  There 
is no requirement for you to respond and this direction does not affect your previous 
submissions to the Panel.   
 
Any responses received by the Panel will be published on our website.  
 
If you have any queries please email info@aupihp.govt.nz or call 09 979 5566. 

 

 

mailto:info@aupihp.govt.nz


MISSION BAY-KOHIMARAMA RESIDENTS’ ASSOCIATION INC. 

 

 

13 October 2015 

 

Comments on Direction of the Independent Hearings Panel on the Resource 

Management Act 1991 and the Building Act 2004 and proposed PAUP rules. 

 

We note the invitation to submit comments with respect to the above direction.  While we 

understand that the Panel is primarily looking for legal submissions on a technical matter, we 

believe that there are practical common sense aspects to this issue which should not be 

overlooked, and our submission focusses on these.  

Our primary concern is to ensure there is as much clarity, simplicity and common sense in 

the building process as possible so that ordinary people can easily understand what they can 

and cannot do. 

Controls over development are currently primarily exercised by three interlocking sets of 

regulations: 

1. the RMA which deals with potential impacts on the environment, including social 

impacts; 

2. the Building Code which ensures that building quality is of adequate standard; and 

3. urban planning rules set by local councils to ensure development is consistent with 

urban planning principles adopted by the local community. 

For clarity of the process, it is essential that these three sets of regulations are consistent 

with each other rather than conflicting.  Any attempt to include provisions in PAUP that 

compete with and override explicit Building Code provisions simply confuses the situation 

and makes it more difficult for people to understand development requirements.  

For this reason, even if a legal interpretation were to conclude that PAUP could contain 

provisions requiring higher standards than the Building Code, we believe that to do so would 

be poor practice, serving only to confuse the public and raise costs.  For example, common 

sense suggests that if the Building Code lays out requirements for dealing with flood-

sensitive areas, the PAUP should not contain conflicting rules based on a different 

assessment system. 

Common sense also would recognise that flooding in Auckland is not fundamentally different 

from flooding in other local authority jurisdictions and that generating a myriad of different 

rules, each purporting to deal with the same underlying issue but in a different way, only 

serves to increase complexity, decrease understanding and increase building costs. 

An example of this is the way that spa pools have been regulated over the past 15 years or 

so, where local body regulations have conflicted with a NZ Standard.  In many cases 

(including Auckland), compliance with the relevant NZ Standard is deemed to be irrelevant 
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and non-conforming.  The result has been that the public has been confused, different 

standards have been in place in different areas, and there have been many frankly stupid 

decisions around fencing all adding to cost while not reducing risk. 

Our comments do not preclude PAUP containing provisions that provide more explicit 

requirements for matters dealt with in less detail in the Building Code, as long as the two are 

aligned and consistent. 

Should the Council believe that the Building Code or RMA does not adequately deal with 

issues, then the most appropriate course of action would be to work to improve the Building 

Code or RMA, rather than to simply try to override it. 

While your primary interest may be in the legal arguments around whether PAUP can contain 

provisions conflicting with other regulatory instruments, we ask you not to overlook the 

common sense arguments.  Just because something can be legally done does not means 

that it should, particularly if it serves to make building and development processes more 

complex, confusing and expensive. 

 

Yours sincerely 

 

 
Don Stock 

Chairman 

Mission Bay Kohimarama Residents Association 















From: Neville Paterson [mailto:apconpaterson@nettel.net.nz]  

Sent: Friday, 9 October 2015 11:21 a.m. 
To: Thomas Erikson 

Subject: RE: Auckland Unitary Plan Independent Hearings Panel - Notice of Panel direction on the 
Resource Management Act 1991 and the Building Act 2004 in the PAUP for Topics 022, 50, 59-63, 64 

and 77  

 
Thank you supplementary comment for panel 
 
Another problem you can get is you can get a resource consent to consent a lower floor level  for 
flooding which then does not pass for building consent - had to raise floor level , redesign existing 
house alterations and revise resource consent with additional height to boundary infringements. 
This would not happen if flooding was only a building consent matter. 
 
Kind regards, 
 
NEVILLE PATERSON 
CHARTERED PROFESSIONAL ENGINEER 
On behalf of  
APCON PATERSON LTD 
10 Keystone Ave 
Mt Roskill 
Auckland 1041 
Ph      09 620 9099 
Mob 021 156 3814 
neville@apconpaterson.co.nz 
 
This e-mail together with any attachments is confidential.  If you are not the intended recipient, do not 
copy, disclose or use the contents in any way.  If you have received this message in error please 
advise us by return e-mail and then destroy the original message.  Apcon Paterson Limited is not 
responsible for any changes made to this message and/or any attachments.  Virus scanning software 
is used but we exclude all liability for any viruses found in this e-mail or any attachment.  

 
From: Thomas Erikson [mailto:Thomas.Erikson@aupihp.govt.nz]  
Sent: Friday, 9 October 2015 10:48 a.m. 
To: neville@apconpaterson.co.nz 
Subject: RE: Auckland Unitary Plan Independent Hearings Panel - Notice of Panel direction on the 
Resource Management Act 1991 and the Building Act 2004 in the PAUP for Topics 022, 50, 59-63, 64 
and 77  

 
Hi Neville, 
 
Many thanks for your comments I will put these to the Panels attention. 
 
Regards 
 
Thomas Erikson | Democracy Advisor Unitary Plan Hearings 
Independent Hearing Panel Office  
Ph 09 890 7732 | Extn (46) 7732 | Mobile 021 686 404 
Level 15, Tower One, 205 Queen Street, Auckland Central  
Visit our website: www.aupihp.govt.nz  
 

mailto:neville@apconpaterson.co.nz
mailto:Thomas.Erikson@aupihp.govt.nz
mailto:neville@apconpaterson.co.nz
http://www.aupihp.govt.nz/


From: Neville Paterson [mailto:apconpaterson@nettel.net.nz]  

Sent: Thursday, 8 October 2015 3:26 p.m. 
To: Thomas Erikson 

Subject: RE: Auckland Unitary Plan Independent Hearings Panel - Notice of Panel direction on the 
Resource Management Act 1991 and the Building Act 2004 in the PAUP for Topics 022, 50, 59-63, 64 

and 77  

 
Here is my submission, 
I do not have time to attend but is a real pain when planners have to be involved in traditional 
building code matters especially if the standard is higher. 
 
You end up with such a range of topics that need to be nailed down in full building consent detail 
such as detention tanks when you are really trying to get resource consent to do the main  activity or 
development in the first place. Normally the detailed design was done afterward at building consent 
stage. Now it has to be assessed twice at additional cost. 
 
There is the duplication of having to get resource consent and building consent for the same 
drainage item. 
 
You need to do an assessment of effects as well which are already taken care of by following the 
code of practice. (which was revised to suit the PUAP). 
 
Planners do not know much about engineering and drainage engineers – council and private do not 
see a benefit from their involvement – just another layer of red tape. 
 
If the building code is too lax then get it revised not override it  in the PUAP. 
 
I have jobs that have resource consent held up section 92 waiting for a drainage plan to be revised 
when it has already been agreed with the council drainage engineer. 
 
Another job that has been waiting over a month on Auckland Transports agreement. 
 
I have had council planners ask for a soakage report (for the third time and overriding preapplication 
advice from a council drainage engineer) because they believe the site may be suitable for soakage 
when it clearly doesn’t meet council rules. The drainage engineer from council has already decided 
soakage is no good. 
 
Please do not add extra layers of red tape, duplication, cost and conflicting standards. 
 
Kind regards, 
 
NEVILLE PATERSON 
CHARTERED PROFESSIONAL ENGINEER/PLANNER. 
On behalf of  
APCON PATERSON LTD 
10 Keystone Ave 
Mt Roskill 
Auckland 1041 
Ph      09 620 9099 
Mob 021 156 3814 
neville@apconpaterson.co.nz 
 

mailto:apconpaterson@nettel.net.nz
mailto:neville@apconpaterson.co.nz


This e-mail together with any attachments is confidential.  If you are not the intended recipient, do not 
copy, disclose or use the contents in any way.  If you have received this message in error please 
advise us by return e-mail and then destroy the original message.  Apcon Paterson Limited is not 
responsible for any changes made to this message and/or any attachments.  Virus scanning software 
is used but we exclude all liability for any viruses found in this e-mail or any attachment.  

 
From: Thomas Erikson [mailto:Thomas.Erikson@aupihp.govt.nz]  
Sent: Thursday, 8 October 2015 2:55 p.m. 
To: neville@apconpaterson.co.nz 
Subject: Auckland Unitary Plan Independent Hearings Panel - Notice of Panel direction on the 
Resource Management Act 1991 and the Building Act 2004 in the PAUP for Topics 022, 50, 59-63, 64 
and 77  

 
 

8 October 2015 
Sub No.:  4953 

 
Neville Paterson 
10 Keystone Avenue 
Mount Roskill 
Auckland  1041 
 
Dear Sir/Madam 

 
Direction of the Independent Hearings Panel on 

the Resource Management Act 1991 and the Building Act 2004 
and proposed PAUP rules 

 
PLEASE NOTE 

 
This direction from the Independent Hearings Panel seeks the views of parties on a 
technical matter concerning the jurisdiction of the Resource Management Act 
(RMA).  Responses will inform the Panel’s thinking on matters it has heard and is yet 
to hear.  The Panel may issue interim guidance on this matter prior to the hearings in 
2016 on rezoning and precincts. 
 
This is an opportunity for you to comment if you have an interest in this matter.  There 
is no requirement for you to respond and this direction does not affect your previous 
submissions to the Panel.   
 
Any responses received by the Panel will be published on our website.  
 
If you have any queries please email info@aupihp.govt.nz or call 09 979 5566. 

 

 

mailto:Thomas.Erikson@aupihp.govt.nz
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IN THE MATTER of the Resource 
Management Act 1991 
and the Local 
Government (Auckland 
Transitional Provisions) 
Act 2010 

 
AND 
 
IN THE MATTER of the Proposed 

Auckland Unitary Plan 
("PAUP") 

 
 

 

DIRECTION ON THE RESOURCE MANAGEMENT ACT 1991 AND BUILDING 

ACT 2004 AND PROPOSED PAUP RULES (8 OCTOBER 2015) –  

LEGAL SUBMISSIONS ON BEHALF OF AUCKLAND COUNCIL 

 

 

MAY IT PLEASE THE PANEL 

 

1. INTRODUCTION AND SUMMARY OF COUNCIL'S POSITION 

 

1.1 These submissions relate to the Direction of the Independent 

Hearings Panel of 8 October 2015 concerning the relationship 

between the Resource Management Act 1991 (RMA) and the 

Building Act 2004 (BA) (Direction). 

 

1.2 By way of a summary, the Council responds to the issues in 

paragraphs 2 to 3 of the Direction as follows: 

 

(a) Jurisdiction: There is jurisdiction for the Proposed 

Auckland Unitary Plan (PAUP) to seek to include a rule 

requiring building work to be undertaken to a standard 

higher than that required by the Building Code (BC) other 

than under sections 68(2A) and 76(2A) of the RMA. 

 

(b) Nature and extent: Where the PAUP seeks to impose a 

higher standard, the limits on the nature of such a rule or the 

extent to which such a rule can exceed BC standards are 

circumscribed by the statutory criteria of the RMA (and the 

case law applicable to the validity of plan rules).  The 



 

 

 

26959727_1.docx Page 2 

statutory criteria applicable to plan rules include that the rule 

must be the most appropriate way to achieve the relevant 

PAUP objectives and must give effect to any national policy 

statement and regional policy statement in the PAUP.  

 

(c) Appropriateness: In light of section 32 of the RMA, the 

PAUP rules should not include the same performance 

standards for buildings as the BC where those standards are 

mandatory.  That would result in unnecessary duplication of 

regulation.  However subject to satisfaction of the matters in 

paragraph 1.2(b) above, it may be appropriate for the PAUP 

to include rules that are the same as BC performance 

standards where those standards are not mandatory in the 

Auckland region or for the PAUP to include rules that 

impose higher standards than the BC. 

 

2. RELEVANT STATUTORY CONTEXT 

 

2.1 The issues addressed in the Direction arise because of section 18 of 

the BA, which says: 

 

18 Building work not required to achieve performance criteria additional to 

or more restrictive than building code 

 

(1) A person who carries out any building work is not required by this Act to- 

(a) achieve performance criteria that are additional to, or more restrictive 

than, the performance criteria prescribed in the building code in relation to 

that building work; or 

(b) take any action in respect of that building work if it complies with the 

building code. 

(2) Subsection (1) is subject to any express provision to the contrary in any Act. 

 

2.2 As discussed below, section 18 replaced section 7(2) of the Building 

Act 1991, which said: 

 

Except as expressly provided to the contrary in any Act, no person, in undertaking 

any building work, shall be required to achieve performance criteria additional to or 

more restrictive in relation to that building work than the performance criteria 

specified in the building code. 

 

2.3 The BA has various purposes set out in section 3, and these include 

(relevantly): 
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(a) to provide for the regulation of building work…and the setting of performance 

standards for buildings to ensure that: 

 

(i) people who use buildings can do so safely and without endangering their 

health; and 

(ii) buildings have attributes that contribute appropriately to the health, 

physical independence, and well-being of the people who use them; and 

(iii) … 

(iv) buildings are designed, constructed, and able to be used in ways that 

promote sustainable development. 

 

3. COUNCIL'S APPROACH TO KEY ISSUE 

 

3.1 The key issue arising from the Direction is whether, in light of section 

18 of the BA, performance standards can be imposed in plan rules 

under the RMA that are "additional to, or more restrictive than, the 

performance criteria prescribed in the BC in relation to building work".   

 

3.2 The Council considers that there is no jurisdictional reason why the 

PAUP cannot include rules that include higher performance standards 

than the BC.  This is not prevented by section 18 of the BA.  The 

Council submits that this is established by: 

 

(a) the case law about the relationship between the RMA and 

the BA; and 

 

(b) the accepted principles of statutory interpretation. 

 

3.3 These issues are discussed in turn below.  We also discuss the 

purpose of the PAUP rules that have been identified as being of 

potential concern during the PAUP hearing process and briefly refer 

to the issue of assumption of risk. 

 

4. THE RELEVANT CASE LAW 

 

4.1 In the Council's submission, the fundamental legal principles 

addressing the relationship between the RMA and the BA are those 

determined by a full bench of the High Court in Christchurch 
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International Airport v Christchurch City Council.1  This case has not 

been displaced by any higher authority.2 

 

4.2 As the Panel is aware, the issue in Christchurch International Airport 

was whether the Council could impose a condition on a resource 

consent for dwellings that required noise attenuation in excess of 

what was required under the building code. The condition would have 

the effect of protecting the occupiers of the dwellings from adverse 

amenity effects resulting from aircraft noise.  The question was 

whether this condition contravened section 7(2) of the Building Act 

1991, which is set out above at paragraph 2.2. 

 

4.3 In our submission the ratio of the Christchurch International Airport 

case is that controls under the RMA can require buildings to achieve 

standards that are "additional to, or more restrictive than, the 

performance criteria prescribed in the building code" if the controls 

are imposed for a resource management purpose.  Three extracts 

from that decision are of particular relevance in this regard.  The first 

two ((a) and (b) below) are from the judgement of Tipping J and state: 

 

(a) It is quite consistent with that approach to say that when administering the 

Building Act a council may not, in terms of s 7(2), require the builder to achieve 

performance criteria additional to or more restrictive than those specified in the 

building code.  It does not follow that this is a total embargo intended to apply 

when the council is administering the Resource Management Act.  The only 

sensible and effective way to harmonise the potentially conflicting provisions of 

s 7(2) of the Building Act and, for example, s 108(2) of the Resource 

Management Act, is to focus on the different purposes of each statute.  

Reduced to the simplest level relevant to the present case, the Building Act 

allows a council to control building work in the interests of ensuring the safety 

and integrity of the structure, whereas the Resource Management Act allows 

the council to impose controls from the point of view of the activity to be carried 

out within the structure and the effect of that activity on the environment and of 

the environment on that activity. 

 

 The council, under the guise of resource management control, may not impose 

a requirement affecting the structure unless such requirement is appropriate 

and necessary for resource management purposes.  If it is, the fact the 

requirement could not be imposed under the Building Act does not vitiate it.
3 

 

                                                                                                                                                
1  Christchurch International Airport Ltd v Christchurch City Council [1997] 1NZLR 573 (HC). 
2  Refer to the Council's Closing Remarks of 21 April 2015 in relation to Topic 022 which discuss related 

caselaw (paragraphs 2.14-2.29). 
3  Page 576, lines 32-47. 
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(b) I return to what I see as the crucial point for the purposes of this part of the 

case.  Under s 76(1) of the Resource Management Act territorial authorities are 

concerned with activities.  Their rule-making powers are limited to rules which 

"prohibit, regulate, or allow activities".  Under s 76(3) territorial authorities must 

in making rules have regard to the effect of activities on the environment.  Thus 

a council in its resource management capacity is concerned with activities and 

their actual or potential effect. 

 The relevant activity for present purposes is the residential occupation and use 

of land and buildings.  In regulating that activity in the area in question, the 

Christchurch City Council considered that the activity should be allowed only if 

the dwelling was satisfactorily insulated against the noise of the airport.  That 

was a requirement imposed because of the location of the proposed building 

and as a condition of allowing the building to be used for its intended purpose in 

that location.  It was a requirement imposed for the regulation of the activity 

within the proposed building.  It was not imposed, other than incidentally and 

indirectly upon the intended occupier "in undertaking any building work" within 

the meaning of s 7(2) of the Building Act.  While the activity of building is no 

doubt an activity for resource management purposes, it is not that activity 

which, by imposing the noise insulation requirement the council was seeking to 

regulate. 

 The Council was not prepared to allow the building, once built, to be occupied 

and used for residential purposes unless it had sufficient noise control 

insulation.  Thus the council was not imposing the requirement on the relevant 

person in undertaking the building work but rather the requirement was 

imposed as a precondition to the use of the building for its permitted activity, ie 

residential occupation.  A building consent could have been obtained without 

the extra insulation but without that insulation the building could not have been 

occupied and used, ie the intended activity could not have taken place.
4 

 

4.4 The third extract is from the judgement of Chisholm J, as follows: 

 

(c) It is significant that whereas potential controls under s 6(1)(a) of the Act include 

controls relating to building work and the use of buildings, s 7(2) only applies to 

building work – in other words, the physical process of constructing, altering, 

demolishing or removing buildings.  The exclusion of the use of buildings from 

the scope of s 7(2) is consistent with the second purpose set out in s 6(1)(b) of 

the Building Act, namely, the coordination of Building Act controls with other 

controls relating to building use and the management of natural and physical 

resources.  It follows that it must have been the statutory intention that the 

building code should only prevail over other controls relating to buildings in the 

narrow context of "building work" as defined in the Building Act.  It was not part 

of the statutory intention that building controls concerning the use of buildings 

or controls arising from the management of natural and physical resources 

under the Resource Management Act should be circumscribed by the building 

code.
5 

 

                                                                                                                                                
4  Page 579, lines 21-47. 
5  Page 594, lines 11-25. 
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4.5 Paragraph 13(b) of the Direction states that the Christchurch 

International Airport decision: 

 

…reasons that where the BC does not cover the particular effect that the RMA rule 

directly seeks to control then it is open to make RMA rules to deal with that effect.  

On that basis, the decision concludes that the way is clear for there to be RMA 

regulation of dwellings to address such external noise effects. 

 

4.6 With respect, the Council submits that this interpretation of the case is 

not correct, because: 

 

(a) the key inquiry is not whether there is an "effects gap" in the 

BC that needs to be "filled" with regulation under the RMA.  

Rather, in light of the above excerpts from the High Court's 

decision, the key inquiry is whether the RMA regulation has 

a legitimate resource management purpose; 

 

(b) the High Court's analysis addresses the issue in a general 

manner and undertakes no assessment of whether the BC 

was inadequate in the circumstances.  In any event, the BC 

does address acoustic matters, but not in relation to external 

noise sources such as aircraft noise.   

 

4.7 The Council surmises that the Panel may have an underlying concern 

that this interpretation of the scope of RMA control has the potential 

effect of usurping the BA/BC.  In that regard it is noted that unlike the 

BA requirements, RMA controls are subject to the statutory processes 

that allow RMA decision-making to be challenged.  Through those 

processes the purpose, lawfulness and reasonableness of the 

decision can be tested. 

 

5. STATUTORY INTERPRETATION 

 

5.1 The Direction notes that the purpose of BA is different (and arguably 

broader) than the purpose of the Building Act 1991, which was the 

subject of the Christchurch International Airport decision.  In the 

Council's submission this modification of the statutory purpose does 

not alter the application of the principles for that case to the BA 

because: 
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(a) While section 3 of the BA now refers to terms and concepts 

such as "well-being" and "sustainable development", the 

purpose of the BA is not the same as the RMA.  For 

instance, section 3 of the BA has no reference to "social, 

economic and cultural wellbeing", "sustaining the potential of 

the natural and physical resources…to meet the reasonable 

needs of future generations" or "managing the effects of 

activities on the environment".  Rather, the BA purpose is 

generally focussed on the performance of buildings from the 

perspective of the people who use them. Recognising that 

there is an established body of case law where the Courts 

have explicitly recognised that reference to legislative history 

is helpful and may be necessary to determine the true 

purpose and meaning of legislation,
6
 this conclusion is 

reinforced by the following from the Select Committee 

Report on the Building Bill:7 

 

We recommend the words "able to be used" be inserted in clause (3d) to clarify 

that the bill does not intend to regulate the use of buildings….  The intent of the 

bill is to set building standards which impact on use. 

 

(b) Section 3(a)(iv) of the BA refers to buildings being 

"designed, constructed and able to be used in ways that 

promote sustainable development".  However: 

 

(i) Parliament has intentionally not used the term 

"sustainable management" indicating that the 

intention was for the BA not to have the same 

purpose as the RMA; 

 

(ii) The BA does not define "sustainable development". 

According to the Select Committee Report for the 

BA the decision not to define sustainable 

development was intentional because there was an 

intention "that the concept will be articulated in the 

                                                                                                                                                
6  See for example New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641 (CA) at 658 and Art 

Deco Society (Auckland) Inc v Auckland City Council [2006] NZRMA 49 (HC) at [34]. 
7  Government Administrative Committee report on the Building Bill, page 3. 
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BC on the basis of current values and knowledge".8  

This means that it is only the performance 

standards in the BC that represent "sustainable 

development" under the BA. The term is not 

intended to cover anything broader.  

 

5.2 Further, the key provision, for the purposes of the Direction is section 

18 of the BA.  As noted in the Direction, the fundamental principle set 

out in section 5(1) of the Interpretation Act 1999 is that the meaning 

of an enactment must be ascertained from its text and in light of its 

purpose.  

 

5.3 It is notable that section 18 of the BA was drafted in full knowledge of 

the Christchurch International Airport decision.  Parliament could 

have, for instance, drafted section 18 in a way to exclude the ability 

for councils to require buildings to meet standards greater than the 

BC under the RMA – but it did not do so.   

 

5.4 Rather, in contrast to section 7(2) of the Building Act 1991, section 

18(1) of the BA now makes it clear that it is only addressing the 

performance criteria (etc) required "by this Act".  In our submission it 

is clear that section 18 is only limiting decision-making under the BA.  

It does not limit decision-making under other statutes.  In this context 

section 18(1) only relates to decision-making under the BA.  As an 

aside, we note that section 18(2) means in our submission that other 

statutes can modify a council's decision-making under the BA to 

impose different criteria to the BC. 

 

5.5 In light of the above, it is submitted that the enactment of the BA has, 

if anything, strengthened the findings of the High Court in the 

Christchurch International Airport case that "it was not part of the 

statutory intention that building controls concerning the use of 

buildings or controls arising from the management of natural and 

physical resources under the [RMA] should be circumscribed by the 

building code".9 

 

                                                                                                                                                
8  Ibid. 
9  Per Chisolm J, quoted above at paragraph 4.4. 
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5.6 It is also noted that the BA is not the only legislation where there is 

perceived potential for overlap with the RMA.  There is for example a 

potential overlap between the RMA and the Civil Aviation Act 1990 in 

relation to aviation safety issues. However, consistent with the 

Council's interpretation of the relationship between the BA and the 

RMA, when assessing the merits of a resource consent application, 

the Environment Court has found that it is separately entitled to take 

into account the effects of potential accidents (being health and safety 

considerations) as they affect people and communities pursuant to 

the provisions of section 5(2) in Part 2 of the RMA which defines the 

"sustainable management" purpose of the RMA.
10

  

 

6. RESOURCE MANAGEMENT PURPOSE 

 

6.1 Of key importance, given the legal matters outlined above, is the 

purpose of the provisions of concern to the Panel (listed broadly at 

paragraph 4(c) of the Direction).  This section of the submissions 

addresses the purposes for the key provisions at issue. 

 

Topic 022 Flooding and Natural Hazards 

 

6.2 Within the flooding provisions, it is understood that the Panel is solely 

concerned with the proposed rules that used finished floor levels 

above the 1% AEP event as performance criteria to determine the 

activity status of "more vulnerable" activities.  In this regard, clause 

E1.3.2 of the building code says that "surface water, resulting from an 

event having a 2% probability of occurring annually, shall not enter 

buildings".  It is noted that E1.3.2 does not refer to finished floor 

levels, and its purpose refers to safeguarding people's "injury or 

illness" from damage caused by surface water. 

 

6.3 At the outset it is noted that the latest version of the Council's 

proposed rules did not include any finished floor level requirement.
11

  

Nevertheless it is submitted that there is scope to include such rules 

                                                                                                                                                
10  See for example Glentanner Park (Mount Cook) Limited v MacKenzie District Council PT Decision 

W50/94 and Aviation Activities Limited v Mackenzie District Council ENC Christchurch Decision 
C72/2000 

11  Second Statement of Rebuttal Evidence of Larissa Clarke – 29 July 2015, Attachment A pages 39-54 
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in the PAUP for the reasons set out in the Council's closing remarks 

of 21 April 2015.
12

  In broad terms: 

 

(a) there is a need to address the cumulative social, economic 

and environmental effects of significant levels of 

development within the 1% AEP flood plains, within the 

context of climate change resulting in more frequent/intense 

rainfall events.  These matters are not within the purpose of 

E1.2.3; and 

 

(b) the BA assessment of proposed buildings is focussed on the 

structured performance of individual buildings at the time a 

building consent application is assessed – and does not take 

into account the wider environmental and natural hazard 

management issues facing the community and Council. 

 

6.4 Returning to the Christchurch International Airport case, the proposed 

rules deal with the residential (and other more vulnerable) use of 

buildings within particular locations.  This is, in the Council's 

submission, on all fours with the Court's decision in that it is "a 

requirement imposed for the regulation of the activity within [a] 

proposed building".  It was not imposed, other than incidentally and 

directly, upon the intended occupier in relation to any building work. 

 

Topic 050 City Centre 

 

6.5 With respect to the City Centre zone rules, the Council understands 

that the development controls of concern to the Panel in light of 

section 18 of the BA, are those relating to ground floor and entrances 

at street frontage level, minimum dwelling size, daylight to dwellings 

and universal access for residential buildings.  Similar concerns have 

been raised in respect of a number of the controls that apply to 

Terrace Housing and Apartment Buildings zone discussed during the 

hearing on Topics 059 to 063 Residential objectives and policies, 

activities, development controls and controls and assessment. 

 

                                                                                                                                                
12

 It is noted that such an approach is consistent with the wording of the Northland Regional Policy Statement 

recently approved by the Environment Court (consent order dated 29 June 2015). See, for example, policy 7.1.2(c). 



 

 

 

26959727_1.docx Page 11 

6.6 As was discussed in the Council's closing remarks for Topic 050 City 

Centre,
13

 these development controls have predominantly been 

designed to address amenity effects on people who live in and visit 

buildings and, in the case of universal access to buildings, are 

fundamentally about enabling people to provide for their social and 

economic well-being.  Some of the development controls also 

address wider urban design considerations.  Small apartments with 

small outlook spaces have the potential to adversely impact on 

members of the public in the external wider viewing catchment.   All of 

these controls therefore have a resource management purpose.  

 

6.7 As in the Christchurch International Airport case, the relevant activity 

for the purpose of these controls is the residential occupation and use 

of land and buildings.  In including these rules in the PAUP, the 

Council is not prepared to allow a building, once built, to be occupied 

and used for residential purposes until it has sufficient access, 

daylight, and room sizes.  In this regard, the PAUP development 

controls are not imposing the requirement on the relevant person in 

undertaking building work but rather they are imposed as a 

precondition of the use of the building for its permitted activity i.e. 

residential occupation.  

 

Topic 077 Sustainable design 

 

6.8 The sustainable design rules proposed by the Council in H6.4 of the 

PAUP require all new dwellings to achieve either a minimum 6-star 

rating from the New Zealand Green Building Council Homestar Tool 

Version 3 (2015) or to comply with an alternative specified list of 

sustainable design features.  

 

6.9 The intent of the PAUP sustainable design rules
14

 is to ensure that 

new development is designed to: 

 

(a) operate efficiently and to minimise the use of energy and 

water resources; 

 

                                                                                                                                                
13

 Closing remarks on behalf of Auckland Council in relation to Topic 050 City Centre, at [2.11] and [2.12]. 
14

 Anthony Horton, evidence-in-chief for Topic 077 Sustainable design at [7.1]. 
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(b) minimise adverse environmental effects; and 

 

(c) create healthy and comfortable living and working 

environments. 

 

6.10 As noted in the Council's legal submissions for Topic 077 Sustainable 

design (C7.7 and H6.4) there appeared to be general acceptance 

amongst submitters that sustainable design is a valid resource 

management issue.  For example, Bruce Klein in his evidence on 

behalf of the Ministry for Business Innovation and Employment 

referred to the Government's support for the Homestar tool as one 

approach to achieving sustainability (in housing), and the efficient use of 

energy which he stated were both matters for regard under the RMA
15

 . 

 

6.11 As with the City Centre zone development controls discussed above, 

the relevant activity for the purpose of the PAUP sustainable design 

controls is the residential occupation and use of land and buildings.  

The controls address a range of resource management issues 

including the health and economic wellbeing of occupants, as well as 

the effects of residential activity on the environment through matters 

such as less waste in landfills and water and energy efficiency.  

 

7. ASSUMPTION OF RISK 

 

7.1 Section 104(3)(a)(ii) of the RMA provides that the consent authority 

must not, when considering a resource consent application, have 

regard to any effect on a person who has given written approval to 

the application. At paragraph 18 the Direction states that because of 

section 104(3)(a)(ii) of the RMA there is a general principle that the 

"voluntary assumption of risk is acceptable under [the] consenting 

provisions in Part 6 of the RMA".  The Direction then goes on to say 

that "while there is no comparable provision in the plan-making 

provisions of Part 5, or Schedule 1 to the RMA, the principle must still 

be available by analogy". 

 

7.2 We do not wish to express a definitive view on the nature and extent 

of such a general principle, especially in the context of proposed plan 

                                                                                                                                                
15

 Bruce Klein, evidence-in-chief for Topic 077 Sustainable design at 4.2. 
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IN THE MATTER of hearings pursuant to section 128 

of the Act 
  
TOPIC: Direction of the Independent 

Hearings Panel on the Resource 
Management Act 1991 and the 
Building Act 2004 and proposed 
PAUP rules 

  
    



2  
MAY IT PLEASE THE HEARINGS PANEL 
 
 1. This memorandum is filed on behalf of Carter Holt Harvey Limited (5791, FS 

3023) (“CHH”). 

2. CHH provided legal submissions on the PAUP Topic 077 in the context of the 
Council’s proposal to duplicate and exceed the requirements of the Building 
Code relating to matters including insulation, glazing and ventilation.  Its legal 
submissions referred to the High Court’s finding in Petone Planning Action 
Group v Hutt CC, High Court, Wellington (CIV-2008-485-1112) per Simon 
France J, that it is not the role of the Court to review the Building Code where 
there has not been shown to be any resource management purpose requiring 
controls on a building other than those specified in the Code [refer to part 4 of 
CHH’s legal submissions, Topic 077]. 

3. During Topic 077, the company also adopted the detailed legal submissions 
of Housing New Zealand which traversed the relevant case law.  

4. It is submitted that Housing New Zealand’s legal submissions are consistent 
with the Panel’s initial guidance.  In particular, Counsel respectfully concurs 
with the Panels’ statement that:  

“…the RMA can address the control of effects of activities (including building 
work which will be used for such activities) that may or may not occur in certain 
locations, or may address the control of effects where the BC does not regulate 
building work for that purpose, but cannot duplicate or exceed any BC controls 
on building work itself.  In those ways, the general rule in s18(1) BA remains 
effective but does not impede the making of RMA rules which may affect the 
location and use of buildings but otherwise address matters that are not intrinsic 
to building work.” [para 14] 

 
 5. The performance criteria that the PAUP proposes to regulate through the 

application of the Sustainable Design provisions control building work for 
matters already prescribed in the Building Code, in a manner that is additional 
to or more restrictive than the Building Code.  It is submitted that these 
matters are not properly matters for the PAUP to control.  
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Dated at Auckland this 3rd  day of November 2015   
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Gill Chappell 
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LEGAL SUBMISSIONS ON BEHALF OF RYMAN HEALTHCARE 

LIMITED AND THE RETIREMENT VILLAGES ASSOCIATION 

INTRODUCTION 

1 The Independent Hearings Panel (Panel) issued a direction dated 8 

October 2015 concerning the relationship between the Resource 

Management Act 1991 (RMA) and the Building Act 2004 (Building 

Act) and Schedule 1 of the Building Regulations 1992 (Building 

Code).  

2 The Panel has given submitters the opportunity to comment on 

three issues: 

2.1 Jurisdiction: Can the PAUP include a rule requiring building 

work to be undertaken to a standard higher than that required 

by the Building Code, other than under sections 68(2A) and 

76(2A) of the RMA? 

2.2 And, if the PAUP can impose a higher standard: 

(a) Nature and extent: are there limits on the nature of 

such a rule or the extent to which such a rule can 

exceed Building Code standards? 

(b) Appropriateness: is it more appropriate for the PAUP 

to use the same performance standards for buildings 

as the Building Code, or should it impose higher 

standards? 

3 These submissions address those matters on behalf of Ryman 

Healthcare Limited (Ryman) and the Retirement Villages 

Association (RVA). Ryman and the RVA made submissions on the 

Proposed Auckland Unitary Plan (PAUP). Those submissions 

sought amendments to recognise the particular importance of, and 

need for, retirement accommodation and care, and to enable its 
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efficient and effective development. Ryman and the RVA sought a 

planning framework that (among other things): 

3.1 Focuses on managing the external effects of retirement 

villages; and  

3.2 Does not impose unnecessary controls on on-site activities. 

JURISDICTION: CAN THE PAUP REQUIRE BUILDING WORK 

TO BE UNDERTAKEN TO A HIGHER STANDARD? 

4 No. Ryman and the RVA respectfully agree with the preliminary 

view in the Panel’s direction, that the PAUP cannot require building 

work to be undertaken to a higher standard than that required by 

the Building Code, other than under sections 68(2A) and 76(2A) 

RMA.  Ryman and the RVA also agree with the Panel’s 

interpretation of the High Court’s decision in Christchurch 

International Airport Ltd v Christchurch City Council [1997] 1 NZLR 

573. 

Analysis 

5 Section 18 of the Building Act prevents additional or more restrictive 

performance criteria where: 

5.1 A person carries out any “building work”; 

5.2 There are “performance criteria prescribed in the building 

code” which relate to that building work; and 

5.3 There is no “express provision to the contrary in any Act”. 

Building work 

6 Section 18 only applies where a person carries out any “building 

work”.  “Building work” is defined to mean “work for, or in 

connection with, the construction, alteration, demolition, or removal 

of a building…”.1 

                                            
1
  Building Act 2004, s7. 
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7 Section 18 does not prevent controls which do not relate to 

“building work”.2 The PAUP rules may therefore control other 

matters relating to buildings, such as the effects of the location or 

use of buildings.  

8 That principle is endorsed in Christchurch International Airport Ltd v 

Christchurch City Council. The High Court in that case found that a 

consent condition was lawful as it did not relate to building work. 

The Council imposed a condition on a land use consent which 

required the new dwellings to incorporate noise insulation, in order 

to prevent reverse sensitivity effects arising from the development 

of dwellings near the airport. The High Court found that the Building 

Code did not specify performance criteria in respect of the 

transmission of sound, outside of the context of abutting buildings.3 

The High Court said:4 

If the exercise of the power relates only to the physical building structure it 

will be caught by s 7(2). On the other hand, if the exercise of the power 

relates to the control of activities or the effects of activities in terms of the 

Resource Management Act it will not be caught by s 7(2).
5
 

Performance criteria prescribed in the Building Code 
9 Section 18(1) only applies where there are “performance criteria 

prescribed in the building code”. Accordingly, if the Building Code 

does not contain performance criteria which address an issue, there 

is jurisdiction for the PAUP rules to do so, subject to satisfying other 

statutory tests and considerations.  

10 In Department of Survey & Land Information v Hutt City Council6 

the Environment Court found that a consent condition related to a 

                                            
2
  Christchurch International Airport Ltd v Christchurch City Council [1997] 1 NZLR 573, at 594. 

See also Maurice R Carter Limited v Christchurch City Council (C79/2001), at [12],  where 

the Court held that a rule controlling tree planting within 30 metres of a building was not ultra 

vires, especially as it was not a ‘building work’. 

3
  Ibid, at 594. 

4
  Ibid, at 595. 

5
  Section 7(2) has been replaced by section 18. Although the provisions have slightly different 

wording, the changes are not material for the present purposes. 

6
  [1997] NZRMA 378 
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matter that was covered by performance criteria in the Building 

Code. The Council had imposed a condition on a subdivision 

consent which required a report confirming that the fire ratings of 

buildings adjoining the new boundaries complied with the Building 

Code. The Environment Court determined that the Building Act “has 

specifically set its mind to the situation of fire ratings as between 

adjoining buildings and it is that specific instance which the council 

condition seeks to control”. The Court held that the Building Act is a 

code, and the Council did not have the power to impose the 

condition.7 

11 Similarly, in Petone Planning Action Group Inc v Hutt City Council8, 

the Court did not accept that the Council erred in relying on the 

Building Code to manage the performance of the structure and the 

safety of people in an earthquake to the Building Code.9 This 

decision was upheld in the High Court.10 

Subject to any express provision to the contrary in any Act 
12 The RMA contains express provisions which exclude the 

application of section 18(1). Sections 68(2A) and 76(2A) relate to 

rules “for the protection of other property from the effects of surface 

water”, which is addressed by Clause E1 – Surface Water of the 

Building Code. Accordingly, the RMA provisions were necessary to 

enable councils to impose their own controls over the physical 

building structure.11  

13 There is nothing in sections 68 and 76 of the RMA (other than the 

provisions discussed above) to suggest that they are “express 

                                            
7
  Ibid, at 383. 

8
  W020/2008. 

9
  Ibid, at [218]. 

10
  The Petone Planning Action Group v Hutt City Council (CIV-2008-485-1112) 

11
  Christchurch International Airport Ltd v Christchurch City Council, at 596. Similarly, section 

49(1B) of the Meat Act is an express provision which excludes the application of section 
18(1). 
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provisions” capable of excluding the operation of section 18.12 

Further, the PAUP rules are not an “Act” and therefore they cannot 

exclude the operation of section 18.13 

Conclusion 
14 The PAUP rules cannot control matters: 

14.1 Which relate to “building work”; 

14.2 Where there are “performance criteria prescribed in the 

building code” relating to that building work; and 

14.3 Where there is no “express provision to the contrary in any 

Act”. 

15 If the Council has an issue with the Building Code standards, with 

respect, Ryman and the RVA consider the appropriate solution is 

for the Council to promote changes to the Building Code. 

Application 

16 The conclusion outlined above requires the Panel to determine 

whether a proposed PAUP rule relates to building work that is 

already covered by a performance criterion prescribed by the 

Building Code and is not covered by ss 68(2A) and 76(2A) RMA.  

Daylight and outlook standards 
17 As an example, at the Topic 059-063 – Residential hearing, Ryman 

and the RVA sought the deletion of daylight and outlook space 

standards, including because the Building Code already manages 

those matters.  

18 It is submitted that the PAUP’s daylight and outlook space 

standards relate to ‘building work’ (i.e. the physical building 

structure), and are addressed by performance criteria prescribed in 

the Building Code.  

                                            
12

  Similarly, the Court in Christchurch International Airport Ltd v Christchurch City Council, at 

592-593, held that section 108 of the RMA is not an express provision capable of excluding 
the operation of s7(2) of the Building Act (now s18). 

13
  Ibid, at 593.  
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19 Clause G7, Natural Light of the Building Code specifies: 

Objective 
G7.1 The objective of this provision is to safeguard people from illness or 
loss of amenity due to isolation from natural light and the outside 
environment. 
 
Functional requirement 
G7.2 Habitable spaces shall provide adequate openings for natural light 
and for a visual awareness of the outside environment. Requirement G7.2 
shall apply only to housing, old people’s homes and early childhood 
centres. 
 
Performance 
G7.3.1 Natural light shall provide an illuminance of no less than 30 lux at 
floor level for 75% of the standard year.  

G7.3.2 Openings to give awareness of the outside shall be transparent and 
provided in suitable locations. 

20 Key purposes of these Building Code provisions are to: 

20.1 Safeguard people from illness; 

20.2 Safeguard people from loss of amenity.  “Amenity” under the 

Building Act means “an attribute of a building which 

contributes to the health, physical independence, and well 

being of the building’s users but which is not associated with 

disease or a specific illness”; and  

20.3 Allow building inhabitants to have a visual awareness of the 

outside. 

21 The purpose of the daylight provision in the PAUP is noted as:  

- Ensure adequate daylight for living areas and bedrooms in dwellings, 
retirement villages, supported residential care and boarding houses. 

- In combination with the outlook control, manage visual dominance effects 
within a site by ensuring that habitable rooms have an outlook and sense 
of space. 

22 These matters are addressed by Clause G7 of the Building Code. 

They also relate to on-site activities which, as discussed below, 

should not be regulated by the PAUP. Therefore there is no 

jurisdiction for the PAUP to include daylight standards. 

23 The purpose of the outlook standard in the PAUP  is noted as: 
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- Ensure a reasonable standard of visual privacy between habitable rooms 
of different residential buildings on the same or adjacent sites. 

- Encourage the placement of habitable room windows to the street or 
public open space to maximise passive surveillance of those areas. 

- In combination with the daylight control, manage visual dominance effects 
within a site by ensuring that habitable rooms have an outlook and sense 
of space. 

24 Most of these matters are addressed by Clause G7 of the Building 

Code and relate to on-site activities which, as discussed below, 

should not be regulated by the PAUP.  

25 Although visual privacy between habitable rooms of different 

residential buildings on adjacent sites is a potential external effect, 

other standards, such as yards and height to boundary, manage 

such effects. Similarly, passive surveillance of the street and public 

open space can be achieved through the fences, garages and 

dwellings fronting the street standards in the PAUP. 

26 Overall, it is submitted that the PAUP should not include outlook 

space standards. 

Sustainable design 
27 Another example is the proposed PAUP’s “sustainable design” 

standards. Ryman submitted at the Topic 013 hearing that the RPS 

should ‘encourage’ (not ‘require’) best practice sustainable design, 

including because some of those matters are controlled by the 

Building Code.14  

28 For reasons already noted, Ryman and the RVA consider there is 

no jurisdiction for the PAUP to include “sustainable design” 

standards which relate to building work and where the Building 

Code contains performance criteria which address these matters 

already. Ryman and the RVA have not undertaken a full analysis of 

the relevant Building Code provisions, but note that: 

                                            
14 

 Evidence of Phil Mitchell for Ryman for Topic 013, paragraph 6.4. Ryman did not appear at 
Topic 077 Sustainable Design, but its submission opposed such standards. 
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28.1 One of the purposes of the Building Act 2004 is to ensure 

buildings are designed, constructed, and are able to be used 

in ways that promote sustainable development.15 

28.2 Clause H1 of the Building Code already addresses energy 

efficiency. 

29 In addition, under the RMA there must be an evidential basis to 

support sustainable design standards. It is not clear that such 

standards relate to any effects caused by an activity. 

30 If the Council considers the Building Code standards do not 

sufficiently address sustainable design, with respect, Ryman and 

the RVA consider the appropriate solution is for the Council to 

promote changes to the Building Code. 

NATURE AND EXTENT: ARE THERE LIMITS ON THE NATURE 

OF A RULE IMPOSING A HIGHER STANDARD? 

31 Ryman and the RVA submit that a PAUP rule cannot require 

building work to be undertaken to a standard higher than that 

required by the Building Code. It follows that the issue of limits on 

the nature of such a rule does not arise. 

APPROPRIATENESS: IS IT MORE APPROPRIATE FOR THE 

PAUP TO USE THE SAME PERFORMANCE STANDARDS AS 

THE BUILDING CODE OR SHOULD IT IMPOSE HIGHER 

STANDARDS? 

32 If, contrary to Ryman and the RVA’s submissions, the Panel 

considers there is jurisdiction for a PAUP rule to impose a standard 

higher than that required by the Building Code, Ryman and the 

RVA consider that it would be inappropriate for the PAUP to impose 

such a rule. 

                                            
15

  Building Act 2004, s3(a)(iv). 
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33 The evidential basis for this position, and why Ryman’s proposed 

provisions are more appropriate than Council’s, are set out in 

Ryman’s legal submissions and evidence on the Residential 

Chapter topic. 

34 It is further submitted that:  

34.1 It is a reasonably practicable option to rely on the Building 

Code to manage the issues the overlapping provisions 

address.16 As set out in Mr Clinton Bird’s Topic 059-063 

evidence, developers and designers are well aware of the 

need to obtain a building consent following a resource 

consent. There is no need for the PAUP to ensure a building 

consent is obtainable.17 

34.2 It is inefficient and ineffective for regulation to be duplicated 

or for one regulation to require a higher standard than 

another.18 For example, if daylight regulations are duplicated, 

a developer would need to show at both resource consent 

and building consent stage that the daylight standard is 

satisfied. And, both the resource consent processing 

authority and the building consent processing authority would 

need to assess the proposal against the standard. 

Inconsistent regulation (i.e. two different daylight standards) 

would cause confusion and may reduce effectiveness and 

efficiency.   

34.3 As noted, there are other standards in the PAUP that 

manage the external effects of concern. 

35 It is submitted that duplication of regulation and/or inconsistent 

regulation would also create economic costs, without material 

environmental or social gains. This issue has been raised 

                                            
16

  RMA, s32(1)(b)(i). 

17
  Mr Clinton Bird’s evidence for Ryman and the RVA for Topic 059-063, at paragraph 102. 

18
  RMA, s32(1)(b)(ii). 
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throughout Ryman and the RVA’s PAUP evidence. For example, Mr 

Clinton Bird’s evidence for Topic 059 – 063 says: 

[81] In my opinion, the daylight controls will add yet another layer of 

unnecessary complexity and control for a designer grappling with the 

already considerable three-dimensional building form complexities 

associated with designing a retirement village. This design complexity will 

be exacerbated by the PAUP daylight controls. In my view the controls are 

not needed. I also do not consider there will be any significant 

improvements in the quality and amenity of the built outcome.  I am not 

convinced of the reasons provided by Council witnesses for the controls.   

[82] I am also of the opinion that the rule would make the consenting 

process more complex and time consuming. In a typical Ryman retirement 

village with approximately 200 independent living residential units (i.e. 

excluding assisted living suites, care rooms, and dementia rooms) and 

allowing for the usual numerical mix of 1, 2 and 3 bedroom units, there 

would typically be 200 living rooms and between 400 and 450 bedrooms 

for which compliance with the daylight controls would need to be checked. 

In my opinion, this checking process is likely to increase the time and costs 

associated with the consenting process… 

[87] For many years now a combination of common sense, marketability, 

the New Zealand Building Act: Clause G7: Natural Light, and height in 

relation to boundary controls have, in my opinion, ensured that habitable 

rooms enjoy an appropriate minimum level of access to daylight.  

INTERNAL AMENITY 

36 More generally, Ryman and the RVA strongly support the Panel’s 

preliminary view that the PAUP “should not extend to regulating on-

site activities which have no external effects”.19  

37 It is submitted to be highly compelling, as the Panel points out,20 

that an applicant, could in effect give itself written approval to any 

internal effects from its development. In doing so, the Council would 

be barred from giving any consideration to those effects under 

s105(3)(a)(ii). 

                                            
19

  The Panel’s 8 October direction, at paragraph 27. 

20
  The Panel’s 8 October direction, at paragraph s16-23. 
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38 Ryman and the RVA’s submissions and evidence for various PAUP 

topics have set out both jurisdictional and merits reasons for this 

view. For example, Mr Kyle’s Topic 059-063 evidence says: 

[48] As Mr Mitchell has stated, retirement village operators are registered 

operators who must design and operate the villages to meet the standards 

under the Retirement Villages Act 2003 and to meet the specific and 

sometimes specialised needs of residents. The operators are therefore 

best placed and informed to manage internal amenity matters such as 

outlook and daylight access for their residents.  

CONCLUSION  

39 Ryman and the RVA consider that there is no jurisdiction for the 

PAUP to include a rule requiring building work to be undertaken to 

a standard higher than that required by the Building Code 

performance standards. However, if there is jurisdiction, Ryman 

and the RVA consider it would be inappropriate for the PAUP to 

include such rules. 

 

Luke Hinchey  

Counsel for Ryman Healthcare Limited 

3 November 2015 
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Introduction 

 

1 The Hearing Panel has issued a Direction in which it invites legal submissions in 

response to a discussion in the Direction regarding certain issues that have arisen 

concerning the relationship between the Resource Management Act 1991 and the 

Building Act 2004, together with the Building Code, which is Schedule 1 to the 

Building Regulations 1992. It seems there is a primary issue of jurisdiction, being: 

 
Can the PAUP include a rule requiring building work to be undertaken to a 
standard higher than that required by the Building Code other than under RMA ss 
68(2A) and 76(2A)? 

 

Some subsidiary issues arise, if there is jurisdiction, including: whether it is more 

appropriate that the PAUP use the same performance standards for buildings as 

the Building Code, or that it impose higher standards; and if it is more appropriate 

for the PAUP to impose higher standards, whether there are limits on those 

standards. 

 

2 The issues are considered important for a number of reasons, including: that 

duplication or inconsistency of regulation is generally inefficient and reduces 

effectiveness; and that Building Act s 18 limits the extent to which other regulatory 

provisions can affect building work. 

 

3 It is apparent from the Direction that the Hearing Panel considers that the Building 

Act and associated regulation standards cannot be exceeded. In my submission 

that view is correct, but, with respect, I support that conclusion by way of different 

reasoning from that of the Panel. 

 

4 The essence of the Panel’s position seems to be set out in paragraph 14 of the 

Direction: 

 
… the RMA can address the control of effects of activities (including building work 
which will be used for such activities) that may or may not occur in certain 
locations, or may address the control of effects where the BC does not regulate 
building work for that purpose, but cannot duplicate or exceed any BC controls on 
building work itself. 

 

The Panel notes, at paragraph 15, that the Building Act has a purpose provision 

which expressly relates to the health, safety and well-being of people, and the 

promotion of sustainable management. 

 

5 Having set out its position on the relationship between the RMA and the Building 

Act, the Panel states, at paragraph 27, that:  
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On a fundamental level, the Plan should not extend to regulating on-site activities 
which have no external effects. 

 

Immediately following which, and on the basis of which, the Panel sets out, at 

paragraph 28, what appears to be a test of how it sees that the relationship 

between the RMA and the Building Act is to work in practice: 

 
… controls under the RMA on the use of land (including use by constructing 
buildings) would be lawful, but additional controls on building work would not be 
unless they are incidental to the basis on which the use is controlled. 

 

6 Thus the test proposed by the Panel appears to be focussed on the external 

effects of activities. It appears to propose that controls under the RMA on activities 

that are already controlled under the Building Act are not allowed unless there are 

external effects that arise from the activities, which are relevant to consideration 

under the RMA, but are not relevant to the Building Act. 

 
7 Two concerns arise: firstly, the test appears to be more of a “section 32” evaluation 

than a jurisdictional test; and secondly, it is extremely difficult to envisage the 

situation where there would be no external effects which are relevant to the RMA, 

but which are not relevant to the Building Act. 

 

8 It is respectfully suggested that a better test might be a test based on the 

proposition that there would be jurisdiction for the RMA to control matters that are 

controlled under other legislation only where there is a residual resource 

management purpose, and that such RMA controls could address only the 

promotion of that residual purpose. 

 

9 First the two concerns are considered in more detail, and then an alternative test is 

proposed. 

 

The Panel’s “Test”  

 

10 The test implied by the Panel appears to be focussed on the external effects of 

activities. In order to assess those effects, it would seem that there is a necessary 

implication that there is jurisdiction under the RMA which enables that assessment 

to take place. If there is jurisdiction for the assessment to take place, then it would 

seem that it must follow that there is jurisdiction for the outcome of that 

assessment, whatever it is, to be implemented. 
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11 In a plan preparation context, it would seem that the appropriate place for this 

assessment to take place would be in the context of the requisite “section 32 

evaluation”. The RMA requires that, when preparing plans, local authorities are to 

prepare an evaluation report in accordance with s 32 and are required to have 

particular regard to that report when deciding whether to proceed with the plan.1  

 

12 Section 32 of the RMA requires the evaluation report to examine the extent to 

which the objectives of the plan are the most appropriate way to achieve the 

purpose of the RMA2 and whether other provisions are the most appropriate way 

to achieve the objectives,3 by identifying other reasonably practicable options for 

achieving the objectives,4 assessing the effectiveness of the other provisions,5 and 

summarising the reasons for deciding on the provisions.6 Importantly, the 

evaluation must contain a level of detail that corresponds to the scale and 

significance of the environmental, social and cultural effects that are anticipated 

from the implementation of the provisions,7 and the assessment of the efficiency 

and effectiveness of the provisions must, amongst other things, also identify the 

benefits and costs of the environmental, social and cultural effects that are 

anticipated from the implementation of the provisions.8  

 

13 As splendid and far-reaching as the requirements might appear to be, it seems 

that the only recourse that might be had if the requirements of s 32 are not 

complied with is by way of a submission made at the time the plan is open for 

making submissions.9 Councils are required to prepare and change their plans in 

accordance with their obligations to have particular regard to the s 32 evaluation 

report,10 but that appears to be where their obligations end. This is because there 

is, in effect, a bar on any review taking place, including by way of declaration 

proceedings, of the duty to undertake those obligations,11 albeit that the Court of 

Appeal has found that the Environment Court does have jurisdiction to take into 

account the adequacy or total absence of a s 32 evaluation.12 

 

14 The Courts have found that the requirement to have “particular regard” to a matter 

means that the matter must be considered, but no absolute requirement or 

                                            
1
 Sch 1, cl 5(1)(a). 

2
 s 32(1)(a). 

3
 s 32(1)(b). 

4
 s 32(1)(b)(i). 

5
 s 32(1)(b)(ii). 

6
 s 32(1)(b)(iii). 

7
 s 32(1)(c). 

8
 s 32(2)(a). 

9
 s 32A. 

10
 s 66(1)(d) in the case of regional plans, s 74(1)(d) in the case of district plans. 

11
 s 310(a)(i). See Kirkland v Dunedin City Council [2001] NZRMA 129. 

12
 Kirkland v Dunedin City Council [2002] 1 NZLR 184. 



4 
 
 

standard is set.13 Thus, although the s 32 evaluation must be given genuine 

attention and thought, decisions on the content of the plan are not bound by that 

assessment. So, in the context of providing for activities in a plan in a way that is 

based on the external effects of those activities, a local authority would not be 

prevented from including a provision in the plan regulating a particular activity even 

where there are no external effects generated by the activity. Probably the most 

that could be said about such a provision would be that it was bad planning 

practice to regulate activities that have no external effects, or indeed to regulate 

activities where the regulations are duplicated elsewhere.  

 

The Nature of External Effects 

 

15 The RMA defines “effects” very broadly. In King Salmon,14 the majority of the 

Supreme Court stated that:15 

 
… the word “effect” is broadly defined to include any positive or adverse effect, any 
temporary or permanent effect, any past, present or future effect and any 
cumulative effect. 

 

And the minority decision noted that this included:16 

 
… any perceptible adverse effect, even temporary … 

 

16 In Batchelor v Tauranga District Council,17 the High Court established that the 

effect on public confidence in the consistent administration of the district plan and 

on the integrity and coherence of the plan is an effect that is to be taken into 

account. It is submitted that, in situations where a rule in a local authority plan 

diverges from the standards set elsewhere, for example in the Building Code, 

public confidence in those standards and on the integrity and coherence of the 

standards in a national context would be eroded, which would be an external effect 

of such a rule. 

 

17 There may also be cumulative effects that might arise. As the Court of Appeal said 

in Dye v Auckland Regional Council,18 a cumulative effect is concerned with things 

that will occur, and relates to a gradual build up of consequences as a result of a 

combination of effects. So, even if the immediate effects of an activity on a site 

were able to be contained on that site, there may well be cumulative effects that 

                                            
13

 Donnithorne v Christchurch City Council [1994] NZRMA 97. 
14

 Environmental Defence Society Incorporated v The New Zealand King Salmon Company Limited & Ors [2014] NZSC 38. 
15

 Ibid, at [23]. 
16

 Ibid, at [201]. 
17

 AP189/92, High Court, Wellington, 12 November 1992. 
18

 [2002] 1 NZLR 337. 
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arise when the same activity takes place on many sites in an area. At paragraph 

18 of the Direction, the Panel advances the proposition that there is a general 

principle that voluntary assumption of risk is acceptable in plan-making provisions. 

The Panel gives by way of example a non-complying activity of a house being built 

with a floor level that complied with the requirements of the Building Code, but not 

with the rules in the plan. The principle is illustrated by the statement that, if the 

applicant were to give written approval to an application to build the house, the 

consent authority could have no regard to the effects of choosing that floor level on 

the applicant, or his invitees or successors, and so there would be no bar to the 

grant of consent. 

 

18 However, there may be cumulative effects that arise in this situation, in that 

neighbouring property owners may or may not choose to assume that same risk 

themselves, and the outcome across the area as a whole will be something of a 

mish-mash should it come to be pass at a later stage that the standards for 

determining, for example, whether buildings are flood-prone, change. As is noted 

in the Direction in the preceding paragraph 17, “… the zoning of land should not 

leave people to fend for themselves and may also seek to protect them from their 

own folly”, and “… the RMA is properly concerned with area-wide controls on 

development …”.  

 

19 Another type of external effect that might arise is the effects that arise from the 

assessment of risk. Taking the example of the risk of flooding, a provision which is 

based on a 1% AEP flood risk is less likely to eventuate in adverse effects arising 

from flooding than is a provision based on a 2% AEP risk. While the actual 

damage that arises from the flooding might be an “internal” adverse effect, there 

will always be external adverse effects that arise as well, such as liability of 

insurance companies, and perhaps liability of the relevant council and central 

government as well if it could be shown that a 1% AEP flood risk factor should 

have been used where in fact a 2% AEP factor was used. 

 

20 Thus it would seem that it is unlikely to ever be the case that an activity can be 

said to have no external effects. 

 

Towards a “Residual Resource Management Purpose” Test. 

 

21 The Direction states, at paragraph 9a, that the RMA has a single purpose, that of 

the sustainable management of natural and physical resources. It would seem that 

it has been established in case law that, where that purpose is achieved by means 
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outside of the RMA, the RMA has no role to play, and it cannot be said that there 

is a resource management purpose in making further regulations under the 

auspices of the RMA.  

 

22 In the Environment Court case Petone Planning Action Group Inc v Hutt City 

Council,19 the Court considered whether designing and constructing the building 

development according to the Building Code was sufficient to decide a resource 

consent application, and found that it was, and the Court found that there was no 

resource management purpose for controlling the building work to achieve any 

criteria other than those specified in the Building Code. The Court said, after noting 

that the Building Code prevailed over the RMA by way of an express exemption in 

the Building Act, that the RMA can govern matters within the purview of the 

Building Act if a valid resource management purpose justifies the exercise of 

power under the RMA. In the case the Court found that:20 

 
… there is no resource management purpose for controlling the building work to 
achieve performance criteria other than those specified in the building code. 

 

The approach taken by the Environment Court was seemingly endorsed by the 

High Court in a subsequent appeal that was taken to that Court.21 

 

23 In the case Dome Valley Residents Association v Rodney District Council,22 the 

High Court considered the adverse effects of noise created by helicopters when in 

the air. The Court stated that the field of overflying aircraft was properly the subject 

of the Civil Aviation Act 1990. The Court found that, after take off or landing, and in 

particular when the aircraft was operating over 500 ft above land, the effects lay 

outside the ambit of the RMA. The High Court Judge said:23 

 
… as a matter of legislative commonsense it seems to me that the entire field of 
overflying aircraft, its regulation and control, is properly the subject of the Civil 
Aviation Act 1990 and related regulations and rules. 

 

24 In neither the Petone case nor the Dome Valley case is the role of the RMA 

presented as a jurisdictional issue but, nevertheless, it is considered that a suitable 

jurisdictional test can be synthesised from these cases. Such a test would seem to 

be based on the proposition that, if a resource management matter is completely 

covered by other legislation, then there is no role for the RMA to play. 

 

                                            
19

 Environment Court decision W020/08, 2 May 2008. 
20

 Ibid, at [218]. 
21

 Petone Planning Action Group Inc v Hutt City Council, CIV 2008-485-1112, High Court, Wellington, 22 September  
   2008, at [40]. 
22

 [2008] 3 NZLR 821. 
23

 Ibid, At [59]. 
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25 A parallel can be drawn from the King Salmon case, where the Supreme Court 

discussed the requirement to “give effect” to the NZCPS.24 The Court found that:25 

 
In principle, by giving effect to the NZCPS, a regional council is necessarily acting 
“in accordance with” pt 2 and there is no need to refer back to the part when 
determining a plan change.  

 

However, the Court went on to identify three caveats to this principle,26 which it 

summarised as being “invalidity”, “incomplete coverage” and “uncertainty of 

meaning”.27 As regards “incomplete coverage”, the Supreme Court said:28 

 
… there may be instances where the NZCPS does not “cover the field” and a 
decision-maker will have to consider whether pt 2 provides assistance in dealing 
with the matter(s) not covered  

 

26 Applying this to the relationship between the RMA and other legislative material, it 

would seem that matters of invalidity and uncertainty of meaning in that other 

material could be, or could be assumed to have been, determined by way of 

declaration proceedings or other legal action. However, the same cannot be said 

of matters of incomplete coverage. If there are resource management matters that 

are not covered by the other legislation then, following the Supreme Court’s logic, 

it would be proper for the RMA to address those matters, but only those matters. 

On the basis that reference is able to be made to Part 2 of the RMA in interpreting 

the NZCPS in cases of incomplete coverage, a corollary that follows is that 

reference can be made to the RMA in cases where matters that might be 

considered to be resource management matters in other legislation are not 

completely covered by that other legislation. 

 

27 This would also seem to follow from the scheme of the RMA. Given that the sole 

purpose of the RMA is the sustainable management of natural and physical 

resources, then the inclusion of a provision in a local authority planning instrument 

which does not contribute towards the promotion of that purpose, the reason being 

that the contribution is already made elsewhere, means that it cannot be said that 

the provision is within the jurisdiction of the RMA. 

 

28 Thus it would seem that there is a test that can be couched in terms of jurisdiction 

and, articulating that test, it would seem that there is jurisdiction for the RMA to 

control matters that are controlled under other legislation only where there is a 

residual resource management purpose, and then such controls as may be 

                                            
24

 Above at fn 14, at [75] et seq. 
25

 Ibid, at [85]. 
26

 Ibid, at [88]. 
27

 Ibid, at [90]. 
28

 Ibid, at [88]. 
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applied under the RMA would be within jurisdiction only if they addressed just that 

residual resource management purpose. 

 

29 One advantage of such a test is that it is clear and certain, compared to the 

external effects based test which, it would seem, is able to be applied at the 

discretion of the local authority. It resolves issues of duplication, whereby the same 

resource management matter might be controlled by two pieces of legislation, and 

it avoids inconsistency. As the High Court said in the Dome Valley case, such a 

test would amount to “… a matter of legislative commonsense”. 

 

30 Such a test also succinctly responds to the dilemma the Panel poses with 

reference to the Christchurch International Airport case,29 being whether or not 

there can be exceptions to the general rule in s 18 of the Building Act, which 

restricts the ambit of the RMA. On the analysis provided by the test, the RMA 

could control the effects of activities such as the effect of airport noise on adjacent 

residential activity, because the Building Act does not control activities for that 

purpose, but such controls cannot go beyond what is necessary to address those 

effects. 

 

The Issues raised by the Panel 

 

31 Finally, to respond directly to the issues raised by the Panel in its Direction, on the 

basis of the test outlined above, it is submitted that the PAUP cannot, as a matter 

of jurisdiction, include a rule requiring building work to be undertaken to a standard 

higher than that required by the Building Code other than under RMA ss 68(2A) 

and 76(2A). 

 

32 On the basis that there is no jurisdiction to include a rule requiring building work to 

be undertaken to a standard higher than that required by the Building Code other 

than under RMA ss 68(2A) and 76(2A), no response is provided in respect of the 

subsidiary issues that the Panel identifies. 

 

Conclusion 

 

33 I agree with the Hearing Panel that that the Building Act and associated regulation 

standards cannot be exceeded.  

 

                                            
29

 Christchurch International Airport Ltd v Christchurch City Council and Building Industry Authority, [1997] 1 NZLR 573. 
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34 I disagree with the Hearing Panel that an appropriate test could be a test based on 

the external effects of activities. 

 

35 I respectfully suggest that an appropriate test might be a test based on the 

proposition that there would be jurisdiction for the RMA to control matters that are 

controlled under other legislation only where there is a residual resource 

management purpose. Such RMA controls as might be imposed in this situation 

could address only the promotion of that residual purpose. 

 

 
Dated at Auckland this 3rd day of November 2015 
 
 
 
 
 
 
 
 
 
Richard Gardner 
Solicitor 
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